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STATEMENT. 

The appeal here is from a decree of the District 
Court of Oregon, entered December 9, 1915. The 
decree was entered as a sequel and in assumed pur- 
suance, of the mandate of the Supreme Court of the 
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United States, reversing a former decree of the 
District Court of Oregon, entered after trial on the 
merits. The short of it is, as appellants will con- 
tend, that the District Court of Oregon, in making 
the decree now appealed from, went beyond the man- 
date of the Supreme Court; decided and assumed to 
conclude matters in excess of the terms of the man- 
date ; more specifically, undertook to impose an inter- 
pretation upon the rights of these appellants in re- 
spect to the timber on the land grant in question, not 
warranted, it is believed, by the terms of the man- 
date. 


A land grant was made in 1862 to the Union 
Pacific and Central Pacific Railroads, in aid of the 
construction of a trans-continental railroad from 
the Missouri River to San Francisco Bay on the 
Pacific Ocean. The extension of that trans-con- 
tinental railroad from some point in California, 
fixed at Roseville, near Sacramento, northward 
through California and Oregon to the City of Port- 
land, was in the mind of Congress in 1866; and in 
that vear a land grant was made in aid of the 
construction of such a railroad. So much of the 
land as lay within the State of Oregon, was granted 
to such company as should be designated by the 
Oregon Legislature, and upon that company was 
laid the burden of building the road from Portland 
south to the interstate line between Oregon and 
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California. The act of 1866 was amended in 1869, 
and in 1870 an additional act was passed granting 
land in aid of the construction of a railroad from 
Portland by way of Forest Grove to tidewater at 
Astoria on the Oregon Coast, and in a southerly 
direction to McMinnville, an Oregon point. The 
land embraced in the Act of 1866, as amended in 
1869, and in the Act of 1870, is the Oregon land 
grant. 


The act of 1866, as it was amended in 1869, pro- 
vided,—and much the same provision, in terms, was 
in the act of 1870,—‘‘that the lands granted by the 
act aforesaid shall be sold to actual settlers only, 
in quantities not greater than one-quarter section 
to one purchaser and for a price not exceeding 
$2.50 per acre.’’ But the Acts of 1866 and 1869 
and of 1870 were relatively slow in arriving. The 
Pre-emption Law of September 4, 1841, the 
Ovegon Donation Act of September 27, 1850, and 
the Homestead Law of May 20, 1862, had gone 
before. 


The valley lands, adaptable for settlement and 
falling within the primary limits of the railroad 
evant, had been taken up under these earlier stat- 
utes. The railroad company was put to it to find its 
lands within the indemnity limits of the grant,— 
not vallev lands these, but in great part mountain 
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forests. Some land there was. susceptible of culti- 
vation, not a great deal of it. and this the railroad 
company, in the earlier vears of the grant. disposed 
of for settlement, as contemplated by the settler’s 
clause of the granting act. Later. and when the 
timber began to take on value. the company made 
sales of the timbered land—for lumber was soon to 
become. as it did. the principal industry of the 
state,—and those sales, naturally. were in larger 
quantities than the small parcels of the settlers’ 
clause, and at somewhat higher prices. and not to 
farmers but to lumbermen. These transactions. in 
departure from the literal requirements of the set- 
tlers’ clause, were open and above board. Thev 
were the only practicable way of making the grant 
responsive to what the Supreme Court has held 
to be the primary purpose of the act. namely. to aid 
in the construction of a railroad; they were matters 
of common knowledge: they were matters of public 
record; they were known to the people of the state. to 
the courts of the state and of the nation. to the Land 
Department and the executive government and to 
both houses of Congress. They were reported with the 
utmost particularity of transaction, in respect to the 
location and quantity of the lands sold and the prices 
paid. to a bureau of the Land Department specially 
constituted for the purpose of receiving and acting 
on such information, and this information, 1n all its 
particularity, was transmitted to the Secretary of 
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the Interior. and by him to the President, and by 
the President to both houses of Congress, and was 
there referred to the appropriate committees and 
perpetuated as executive documents; and this infor- 
mation was so communicated and transmitted everv 
six months during a period of some eight or ten 
vears, and in pursuance of an act of Congress pre- 
cisely calling for the information. Kverything that 
was done by the railroad company in dealing with 
these lands, was in the hght of day. and went on for 
over a generation, indeed for nearly forty vears, 
without objection from the State of Oregon, with- 
out objection from the Land Department or the 
Executive government or Congress. If a railroad 
company was ever justified, or the stockholder who 
put his money into it, or the bondholder who 
loaned his money to it, in beheving that a course 
of conduct had been ratified by general acquiescence. 
and a departure from the literal and exact language 
of a statute had been waived, the case at bar is a 
revealing instance. 


Indeed, Congress. at no time, of its own initiative 
‘alled into question the course of dealing with these 
lands bv the company. It was a memorial of the 
Legislature of Oregon, procured by interested par- 
ties to be adopted in the year 1907, and complaining 
of the temporary withdrawal by the railroad com- 
pany of these granted lands from sale,—upon the 
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ground, as stated in the bill. ‘‘of the great injurv 
inflicted upon commercial and industrial condi- 
tions,’’—that moved Congress to take action. The 
Attorney-General was authorized by joint resolution, 
to proceed against the company. and the suit in 
equity, now pending, and of which this appeal is a 
phase, then followed. 


It will be recalled that an appeal was taken bv 
the company to this court from the decree of the 
District Court of Oregon, forfeiting the title of the 
company to the granted lands, as for a breach of the 
settlers’ clause, construed in that court to be a 
condition subsequent. Upon a certificate of ques- 
tions from this court to the Supreme Court, the 
whole record was ordered up and the case was con- 
sidered and decided at large. The Supreme Court 
determined that the settlers’ clause was not a c¢on- 
dition subsequent, that it was a covenant only, en- 
forceable by injunction. The decree of the District 
Court of Oregon was reversed, and the cause was 
remanded to that court for further proceedings in 
accordance with the opinion of the Supreme Court. 
It is the decree entered by the District Court in such 
further proceedings, that the pending appeal now 
brings in question, and for the reason, as it 1s sub- 
mitted, that the decree is not in accordance with the 
opinion of the Supreme Court. 
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ASSIGNMENT OF ERRORS. 


The assignment of errors on the part of the Oregon 
and California Railroad Company will be found at 
pages 28-38 of the transcript of the record in this 
cause; on the part of the Southern Pacific Company, 
at pages 39-49: on the part of Stephen T. Gage, indiv- 
idually and as trustee, at pages 49-59; and on the 
part of the Union Trust Company, individually and 
as trustee, at pages 60-70. The assignments of 
error for these four appellants are, it will be read- 
ilv understood, substantially identical. It would 
serve no use or purpose to repeat these assignments 
at this point, in view of the argument which follows, 
and in which thev are gathered up. It will be 
necessary, we venture to think, to say that they all 
turn, with more or less particularity and variation 
of form and expression, on the fundamental con- 
tention that the District Court erred in not pur- 
suing the mandate of the Supreme Court of the 
United States. The lower court, it may be added, 
adjudged costs against these appellants, and to its 
action in that regard error is assigned. 


THE DISTRICT COURT ERRED IN NOT PURSUING 
THE MANDATE OF THE SUPREME COURT 
OF THE UNITED STATES. 
The contention of the government that the set- 
tlers’ clause was a condition subsequent, entailing 
a forfeiture for its breach, was rejected by the 
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Supreme Court. The cross-complainants, alleging 
themselves to be ‘‘actual’’ settlers upon the land, 
and the interveners, alleging themselves to be ‘‘con- 
structive’ settlers upon the land, made the con- 
tention that they had rights in the land as bene- 
ficiaries of a trust which the railroad company, as 
trustee, should be constrained to execute,—that con- 
tention was rejected. The settlers’ provisos were 
held to be covenants, enforceable by an injunction 
against future violations of the same. We give the 
words of the opinion, 238 U.S., at page 436: ‘‘Re- 
jecting, then, the contention of the government, and 
the contentions of the cross-complainants and inter- 
veners, and regarding the settlers’ clauses as en- 
forceable covenants, what shall be the judgment? A 
reversal of the decree of the District Court, of 
course; and clearly an injunction against further 
violations of the covenants.’’ 


That the injunction contemplated was in the 
nature of a restriction upon the futwre conduct of 
the railroad company, is again brought out at the 
same page of the opinion. The court is referring 
to the disregard of the covenants, to the gains re- 
ceived by the company in excess of the legal or 
statutory price as fixed by the settlers’ clause, and it 
goes on to say: ‘‘In view of such disregard of the 
covenants and gain of illegal emolument, and 1m 
view of the government’s interest in the exact ob- 
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servance of them, it might seem that restriction 
upon the fatere conduct of the railroad company 
and its various agencies is imperfect relief; but the 
government has not asked for more.”’ 


And again, at page 437 of the opinion, the court 
says: “‘ However, an injunction simply against future 
violations of the covenants, or to put it another way, 
simply mandatory of their requirements, will not 
aftord the measure of relief to which the facts of the 
case entitle the government.”’ 


{t is not to be assumed, however, for a moment, 
that the court, in holding the provisos to be cove- 
nantr enforceable by injunction and that an in- 
junction should go against future violations of 
them, decided, or meant to decide, that these cove- 
nants were directive to the grantee or imposed any 
obligation upon it to make sales of the lands or were 
restrictive, in 


other than restrictive in character 
the sense that if the railroad company exercised its 
option to make sales of the granted land it was 
restricted in such sales, so far as purchasers were 
concerned, to actual settlers; so far as quantities 
were concerned, to a maximum of 160 acres to each 
purchaser; and so far as price was concerned, to a 
maximum of $2.50 an acie. An injunction, enfore- 
ing the covenants to the extent and by the measure 
of these restrictions, was the injunction which the 
court had in mind. 


10 


To illustrate: The court, at pages 417-418 of the 
opinion, is meeting the argument of the government 
that the railroad company has made a breach of the 
provisos and was amenable to a forfeiture. ‘‘In its 
argument at bar,’” says the court, ‘the government 
insisted that it was the duty of the railroad com- 
pany to have provided the machinery for settle- 
ment, and, by optional sales, guarded by probational 
occupation of the lands. to demonstrate not onlv 
initial, but the continued, good faith of settlers; and 
that the omission to do so was of itself a breach 
of the provisos, and incurred a forfeiture of the 
grants. But when”’ the court continues, ‘did such 
obligation attach? Before or after the construction 
of the road—construction in sections, or completely ? 
The contention encounters the government’s admis- 
sion that there was no obligation tmposed upon the 
railroad to sell. And we have the curious situation 
—which is made something of by cross-complainants 
and intervenes in opposition to the government’s 
contention,—of the right of settlers to buy, but no 
obligation on the railroad to sell, and yet a duty of 
providing for sales under an extreme and drastic 
penalty. We may repeat the question, Might not 
such consequences have ended the enterprise, mak- 
ing it and its great purpose subordinate to local 
settlement? Indeed, might not both have been de- 
feated by the inversion of their purposes.”’ 
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The court rejects, as well, an argument made for 
the grantee that the covenants, expressed by the 
provisos, were not enforceable because of their lack 
of certainty, repugnancy to the grant, and impos- 
sibility of performance. The court saw. in the 
sales made in earlier vears to settlers of some hun- 
dved and sixty-three thousand acres of the granted 
land, a demonstration of the certainty and practic 
ability of the provisos; and it went on to show that, 
while these provisos imposed no affirmative duty 
upon the railroad company to make sales. vet when 
sales were in point of fact made, it was the duty of 
the railroad company to make those sales within the 
limitations and prohibitions of the covenant. After 
referring to the example of these early sales to 
settlers, the court says, at pages 421-2 of the opin- 
ion, ‘‘The demonstration of the example would seem 
to need no addition. But passing the example. as 
it may be contended to have some explanation in the 
character of the lands so disposed of, the deduction 
from the asserted uncertainties is met and over- 
come by the provisos and their expheit direction. 
They are, it 1s true, cast in languaye of linutation 
and prohibition; the sales are to be made only to cer- 
tain persons and not exceeding a specified maximum 
in quantities and prices. Lf the language may be 
said not to impose ‘an affirmative obligation to peo- 
ple the country’ it certainly imposes an obligation 
not to violate the limitations and prohibitions when 
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sales were made; and it is the concession of one of 
the briefs that the obligation is waenforceable, and 
that, even regarding the covenant as restrictive, the 
‘jurisdiction of a court of equity upon a breach or 
threatened breach of the covenant, to enforee per- 
formance by enjoining a violation of the covenant 
cannot be doubted.” Apposite cases are cited to sus- 
tain the admission, and in answer to the contention 
of the government that it could recover no damages 
for the breach and hence had no enforceable remedy 
but forfeiture, it is said: ‘But the jurisdiction of a 
court of equity in such cases does not depend upon 
the showing of damage. Indeed, the very fact that 
injury is of pubhe character and such that no dam- 
age could be calculated is an added reason for the 
intervention of equity.’ And cases are adduced.”’ 


The opinion now proceeds: ‘‘We concur in the 
reasoning, and give it greater breadth in the case at 
bar than counsel do. They would confine it, or seem 
to do so, to the compulsion of sales of land suscept- 
ible of actual settlement, and assert that the evidence 
established that not all of the lands, nor indeed the 
greater part of them, have such susceptibility. But 
neither the provisos nor the other parts of the 
granting acts make a distinction between the lands, 
and we are unable to do so. The language of the 
grants and of the limitations upon them is general. 
We cannot attach exceptions to it. The evil of an 
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attempt is manifest. The grants must be taken as 
they were given. Assent to them was required and 
made, and we cannot import a different measure of 
the requirement and the assent than the language 
of the act expresses. It is to be remembered that 
the acts are laws as well as grants and must be given 
the exactness of laws.’’ 


Again, at page 428, the court says: ‘‘The character 
of the lands furnished no excuse. Jt might have 
justified non-action, but it did not justifv antagon- 
istic action.” 


Again, at page 432, the court can see no merit in 
the claim of the interveners, who were mere con- 
structive or potential settlers, under a statute deal- 
ing with actual settlers. ‘‘fhe word ‘actual’,’’ the 
court says “‘expresses a settlement .completed, not 
simply contemplated o1 possible. Upon the express 
words of the provisos, it would seem that inter- 
veners’ claims to be beneficiaries of the trust, if 
there is a trust, must be refuted.’’ But as to the 
cross-complainants, alleging themselves to be actual 
settlers, the argument, under a statute dealing with 
actual settlers co nomine, is more difficult and the 
considerations are more appealing and this leads the 
court to re-affirm its interpretation that these pro- 
visos are restrictive merely, not directive. 
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Said the court (p. 482): ‘‘The cross-complainants 
present arguments of more difficulty. supported by 
appealing considerations. ‘Actual settlers’ are the 
words of the provisos, and we may assume actual 
settlers were contemplated, and sales of the lands 
were restricted to them; but how were actual settlers 
to be ascertained and by whom? And was there a 
compulsion or option as to sales? There could not 
be an absolute right to settle or purchase unless 
there was an absolute compulsion to sell. The acts 
of Congress omit regulation. Their language is not 
directive; it is restrictive only. With this exception, 
the grant is unqualified.’” But the court savs fur- 
ther (pp. 432-3): ‘‘There is plausibility in the argu- 
ment which represents that if the provisos be held 
to give to the railroad a discretion of sale, the choice 
of tume and settlers, their requirement is impotent, 
and instead of securing settlement would prevent it; 
instead of devoting the lands to development, retain 
them in monopoly and a kind of mortmain.’’ 


‘“We feel the strength of the argument but cannot 
vield to it. There are countervailing ones. We have 
already indicated that nothing can be deduced from 
the imperfections of the granting acts. Indeed, the 
argument of cross-complainants, like a great many 
other contentions in the case get their plausibility 
from the abuses of the granting acts, not their uses. 
We have seen that in the early days of the grants, 
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settlements were normally made and the railroad, 
tn the exercise of its discretion, responded to such 
settlement by sales to settlers.’’ 


Again, pointing to the withdrawal of the granted 
lands from the operation of the public land laws 
and to the resulting differentiations, the court says 
(p. 484): ‘*The public land laws had tests of the 
qualification of settlers under them; they had also 
the machinery of proof and precaution. When the 
eranted lands were withdrawn from those laws and 
primarily devoted to another purpose, they were 
committed to another power, to be administered for 
such purpose, and a discretion im the exercise of the 
power, within the restriction imposed, was necessar- 
ily conferred.” 


And finally, at pages 434-5 of the opinion, the 
court says: ‘There was a complete and absolute 
evant to the railroad company with power to sell, 
limited only as prescribed, and we agree with the 
government that the company ‘might choose the 
actual settler; might sell for any price not exceeding 
$2.50 an acre; might sell in quantities of 40, 60 or 
100 acres, or anv amount not exceeding 160 acres.’ 
And we add, it might choose the time for selling, or 
its use of the grants as a means of credit, subject 
ultimately to the restrictions imposed; and we say 
‘vestrictions imposed,’ to reject the contention of the 
‘allroad company that an implieation of the power 


16 


to mortgage the lands carried a right to sell on 
foreclosure divested of the obligations of the pro- 
Wasos.”’ 


It is abundantly clear from the decision of the 
Supreme Court, that the language of these provisos 
‘is not directive, it is restrictive onlv;”’ and that 
the obligation imposed upon the company is ‘‘an 
obligation not to violate the limitations and pro- 
hibitions when sales were mace.’’ The absolute grant 
power to sell. 
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to the railroad company carried the 
limited only as prescribed.”? The company, as the 
government itself argued, and as the court agreed, 
‘‘might choose the actual settler, might sell for any 
price not exceeding $2.50 an acre, might sell in quan- 
tities of 40, 60 or 100 acres, or any amount not ex- 
ceeding 160 acres;’’ and more than that, as the court 
explicitly held, ‘‘it might choose the time for 
selling.”’ 


There can be no misunderstanding of the position 
of the court, as to whether there was ‘‘a compulsion 


or option as to the sales.”’ 


An injunction, therefore, ‘‘against futwre viola- 
tions of the covenants,’’ as decreed by the court, once 
the covenants, as construed by the court, are under- 
stood, is not difficult to appreciate. It does not 1m- 
port or imply a direction to the company to make 
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sales. for the covenants were not directive. It does 
import a restriction upon the company. for the cov- 
enants were restrictive—subject to a restriction. 
“when sales were made.”’ made not under ‘‘com- 
pulsion’” but at the ‘‘option’’ and in the ‘‘discre- 
tion”’ of the raiJroad company, that such sales should 
not violate the limitations and prohibitions of the 
provisos—that thev should not be made except to 
actual settlers. that thev should not be made in 
quantities to exceed 160 acres, and that they should 
not be made at prices in excess of $2.50 an acre. A 
decree for such an injunction, would be a decree in 
accordance with the opinion of the court. 


One thing, however. was ouite clear to the court— 
that the settlers’ clause was a settlement clause. that 
if was not passed for the benefit of timber speculat- 
ors; and that the government was entitled to some 
measure of relief, conservative of the policy of the 
act. The restriction on the railroad company, in 
making sales of forest land insusceptible of settle- 
ment. but highly valuable for timber, to a maximum 
price of $2.50 an acre. would be virtually an invi- 
tation to the timber speculator. under the guise of a 
settler; the railroad company would be limited to 
that constituency for its purchasers; and the Con- 
gressional policy and intent would be defeated. 
Some measure of relief the government was entitled 
to. appropriate to that situation. and the court 
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seemed to think that the easiest way out of the diffi- 
culty was to refer the matter to Congress for some 
amendatory legislation. 


The court makes no suggestion as to the character 
of this amendatory legislation, except that it is care- 
ful to sav that any action by Congress in the prem- 
ises must ‘‘secure to the defendants all the value the 
granting acts conferred upon the railroads.”’ It 
will be convenient and aidful to quote the language 
of the opinion touching this measure of relief to 
which the government is entitled, over and above 
the injunction against future violations of the cov- 
enants. At pages 437-9 of the opinion, the court 
Says: 


‘The Government alleged in its bill that more 
than 1000 persons had made application to pur- 
chase from the railroad company in conformity 
to the covenants. In answering the defendants 
averred that such applications were made by 
persons who desired to obtain title on account of 
the timber and not otherwise, and for the pur- 
pose of speculation only and not in good faith 
as actual settlers. And it was averred that the 
lands were chiefly and in most instances solely 
of value because of the timber thereon and were 
not fit for actual settlement. And, further, that 
the lands capable of actual settlement and the 
establishment of homes thereon at no time ‘ex- 
ceeded (approximately) 300,000 acres, consist- 
ing of small and widelv separated tracts, all of 


19 


which were sold to actual settlers or persons 
claiming to be such durimg construction and 
prior to completion, respectively, of said rail- 
roads, in quantities of 160 acres or less to a 
single purchaser, at prices not exceeding $2.50 
per acre.’ 

““A great deal of testimony was introduced, 
consisting not only of that of witnesses but of 
maps, photographs, reports and publications, 
which tended to establish the asserted character 
of the lands. And there was evidence in rebut- 
tal. We cannot pause to determine the relative 
probative force of the opposing testimonies. It 
is. however. clear, even from the Government’s 
summary of the emdence, that lands which may 
be fit for cultivation have a greater value on 
account of the timber which is upon them. Be- 
sides, for our present purpose we may accept 
the assertion of defendants; and we have seen 
that Congress extended the Tunber and Stone 
act to the reserved lands, and, by the act of 
August 20, 1912, supra, it has withdrawn from 
entry or the vtiation of any right whatever 
under any of the public land laws of the United 
States the lands which might revert to the 
United States by reason of this suit. 

This, then, being the situation resulting from 
conditions now existing, incident, it may be, to 
the prolonged disregard of the covenants by the 
railroad company, the lands tnaite now more to 
speculation than to settlement, and we think, 
therefore, that the railroad company should not 
only be enjomed from sales in violation of the 
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covenants. but enjoined from any disposition of 
them whatever or of the timber thereon and 
from cutting or authorizing the cutting or re- 
moval of any of the timber thereon, until Con- 
gress shall have a reasonable opportunity to 
provide by legislation for their disposition in 
accordance with such policy as it may deem 
fitting under the cirenmstaneces and at the same 
time secure to the defendants all the value the 
granting acts conferred unon the rarlroads. 

If Congress does not make such provision the 
defendants may applv to the District Court 
within a reasonable time, not less than six 
months, from the entry of the decree herein, for 
a modification of so much of the injunction 
herein ordered as enjoins any disposition of the 
lands and timber until Congress shall act, and 
the court in its discretion may modify the de- 
cree accordingly. 

Decree reversed and cause remanded to the 
District Court for further proceedings in ac- 
cordance with thas opinton.’’ 


It will be seen, therefore, that the opinion of the 
Court contemplates as well a secondary and tem- 
porarv injunction as a general and permanent in- 
junction. The general and permanent injunction 
is against future violations of the covenants as we 
now know those covenants to be, in theix scope and 
effect, as understood by the court. The secondary 
and temporary injunction it is, and that only, which 
has reference to the timber. Its obvious purpose is 
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to maintain the statis quo, so far as these lands and 
the timber upon them are concerned, for a limited 
period, until some adjustment. remediable of the 
anomaly that valuable timber lands should be sal- 
able at $2.50 an acre, can be accomplished. What- 
ever adjustment may be made, it must be consistent 
with the vested rights of the railroad company. No 
legislation by Congress providing for the disposition 
of these lands by their owner, the railroad company, 
is within the mind of the court, except such as is 
consistent with the vested rights of the railroad 
company—such as shall ‘‘secure to the defendants 
all the value the granting acts conferred upon the 
railroads.” It is not contemplated, it could not have 
been, that Congress should provide for a disposition 
of those lands by Congress itself, or bv anvbody else 
who did not own the lands. The effort of the gov- 
ernment in this htigation to disestablish the owner- 
ship of the railroad company, to enforce a forfeit- 
ure, to revest the title in the United States has 
failed. That contention had been definitely re- 
jected. The railroad ownership had been vindicated 
and confirmed over and over again, but the owner 
of those lands, the railroad company, in essaving' to 
make anv disposition of these lands. was hedged in 
by the terms of a restrictive covenant, enforceable 


by injunction—was lmited, in the disposition of 
these lands, to sales to actual settlers, in small par- 


cels at a price of $2.50 an acre. The condition of the 
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subject matter of the covenant—its physical and its 
economie condition—was inconsistent with such a 
covenant, the land was timber land, it was not settle- 
ment land, it was insusceptible of settlement, and 
its value was over and away in excess of $2.50 an 
acre. Some relief from this impracticable covenant 
—some feasible and equitable relaxation of its strict- 
ness in the way of an amendment and expansion of 
the power of disposition conferred upon the rail- 
road company—this was the real problem as the 
court saw it, and this is made apparent if we turn 
again to the opinion itself. 


If these covenants were unworkable, the course of 
the railroad company, as the court saw it, was not 
to ignore or disregard them—they were a contract 
and a law. The true course was to go to Congress 
for some amendatory legislation in the way of relief 
from their requirements. The judgment of the 
court on the grant and on these covenants, it was 
said, was not to be determined by suggestions ab w- 
convenenti; ‘It is determined,’’ we give the lan- 
guage of the opinion ‘‘by the simple words of the 
acts of Congress, not only regarded as grants but as 
laws, and accepted as both; granting rights but 
imposing obligations—rights quite definite, obliga- 
tions as much so. The first had the means of acqui- 
sition; the second, of performance; and, as we have 
pointed out, whatever the difficulties of perform- 
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ance, relief could bave been applied fox, and, it 
might be. have been secured through an appeal 
to Congress. Certainly, evasion of the laws or the 
defiance of them should not be resorted to.’? And 
taking these covenants as it found them, the court 
was not willing to enlarge their obligation by the 
wisdom that comes after the event. ‘‘Nor can their 
obhigation,”’ said the court, ‘“‘be magnified by look- 
ing backwards, by the results achieved rather than 
when they were only hoped for—by conditions of 
which there was not even prophecy.’’ (Opinion p. 
435). 


Again, the court has said, at page 428: ‘The 
character of the lands furnished no excuse; 1t might 
have justified non-action, but it did not justify an- 
tagonistic action.’’ And more at large, and instruct- 
ively, the court savs, (pp. 422-3): ‘Tf the provisos 
were ignorantly adopted as they are asserted to 
have been; if the actual conditions were unknown 
as is asserted; if but little of the land was arable, 
most of it covered with timber and valuable only 
for timber and not fit for the acquisition of homes; 
if a great deal of it was nothing but a wilderness 
of mountain and rock and forest; if its character 
was given evidence by the application of the Timber 
& Stone Act to the reserved lands; if settlers neither 
crowded before nor crowded after the railroad, nor 
could do so; if the grants were not as valuable for 
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sale or credit as they were supposed to have been, 
and difficulties beset both uses, the remedy was ob- 
vious. Granting the obstacles and infirmities, they 
were but promptings and reasons for an appeal to 
Congress to relax the law; they were neither cause 
nor justification for violating it.’’ A decree, then, 
in accordance with the opinion of the Supreme 
Court would be injunctive in character, and of a 
two-fold aspect. It would, in the first place, enjoin 
the railroad company, generally and permanently, 
from future violations of these restrictive covenants. 
It would, in the second place, and as a suspensive 
measure, hold the lands in statu quo for a lmited 
period until some relief from the strictness of dis- 
position required by covenants, when seen to be 
inapposite to the subject matter, can be afforded by 
Congress. This secondary and suspensive injune- 
tion puts the sales of the land, although made in 
full conformity with the provisos, and as well the 
use of the timber by the company. in precisely the 
same category. Notwithstanding that the railroad 
company might seek to dispose of 160 acres of this 
land, during the period of the suspensive injunction, 
to an actual settler, at $2.50 an acre—pursuing liter- 
allv the terms of the proviso—it is enjoined ad wm- 
terum from doing so; and it is likewise enjoined, 
during the interim from using the timber. The 
company’s clear right to sell these lands, if it so 
elects, in conformity with the provisos, was a thing 
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conceded of evervbody-—it goes without saying. But 
that clear right is put in abevance by the temporary 
injunction; and similarly. the equally clear right of 
the owner of the land to the timber growing upon 
it, is put in abevance for the same period and in the 
same way. No question has been made in this case, 
whether in printed briefs or in oral discussion at 
bar, as to the right of an owner bv absolute grant 
to the use of the timber on his land. No such ques- 
tion was decided in the opinion of the court; no such 
question was stated or considered or discussed in 
that opinion. What the lower court was directed 
to do, was to enter an injunctive decree, restraining 
the railroad company from future violations of the 
covenants, as those covenants had been construed 
by the Supreme Court. and, further, by secondary 
and temporary injunction, to preserve the status quo 
in respect to the lands and the timber until Congress 
could mterpose with some relief by amendatory 
legislation, consistent with the vested rights of the 
owner of the grant. 


The District Court. it is to be said with great 
deference, was not content to pursue the mandate 
of the Supreme Court. Its decree was in excess of 
that mandate. It was what this court has termed an 
‘‘intermeddling’’ with matteis outside the scope of 
the mandate. It proceeded to determine that the 
vailroad company had no right to use the timber 
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upon its own lands while they were still unsold and 
in its possession and occupancy; it determined that 
the railroad company could not even make a clear- 
ing in anticipation of a sale to some settler; and it 
adjudged that the owner of the land could make no 
disposition of the timber except to sell it, when it 
sold the land to a settler at $2.50 an acre. Two de- 
crees were presented to the District Court—the one, 
by the government, imposing these new and added 
features upon the mandate of the Supreme Court, 
and this proposed decree. with an omission not ma- 
terial here, was adopted by the District Court: the 
other, by these appellants, pursuing the verv terms 
of the mandate. These decrees are set forth in the 
transcript of the record. The decree as signed by 
the District Judge will be found at pages 93-6 of the 
transcript. The decree as proposed by these appel- 
lants will be found at pages 91-3 of the transcript. 


We should now look at these decrees. The first 
paragraph is the same in both decrees. It provides 
that the original decree of the District Court, being 
the decree of forfeiture, ‘‘so far as it affects the 
defendants,’’ naming the appellants, “‘be, and the 
same is hereby set aside and held for naught, but is 
adhered to in all respects as to the defendants and 
cross-complainants, hereinafter called the ‘cross- 
complainants,’ and the ‘interveners’.’? ‘The second 
paragraph of the decree proposed by these appel- 
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lants, expresses the general injunction, ordered by 
the Supreme Court, against future violations by the 
railroad company of the covenants. It is in these 
words: (Tr. p. 92), *‘that the said defendants and 
their respective officers and agents be, and each is 
hereby enjoined, from selling the lands, or any part 
thereof, granted either by the act of Congress ap- 
proved July 25, 1866, as amended by the act of Con- 
gress of April 10, 1869, or bv the act of Congress ap- 
proved May 4, 1870, whether the said lands be situ- 
ated within the place or indemnity limits of the 
grants thereby made, to any person not an actual 
settler, or in quantities greater than one-quarter sec- 
tion to one purchaser, or for a price exceeding two 
and 50/100 dollars ($2.50) per acre.’’ 


The second paragraph of the decree, as signed by 
the District Judge, so far forth as its first clause, 1s 
—barring the fact that the words ‘‘on the land sold 
to him’’ have been inserted therein after the words 
“actual settler’’-—the same, word for word. as the 
paragraph of our proposed decree which has just 
been quoted. But the government added, and the 
District Court adopted, a second and further clause, 
touching the timber on the granted lands—likewise 
any mineral found thereon—and, as part, not of any 
temporary injunction, but of the general and per- 
manent mjunction, enjoining the owner of the land 
from any disposition of the timber, or for the matter 


28 


of that, of any mineral deposits therein, except as 
that timber or those deposits went along with the 
land when it was sold within the limitations of the 
covenants, as indicated in the first clause. We quote 
this second, interpolated clause: (Tr. p. 94). ‘‘and 
from selling any of the timber on said lands, 01 anv 
mineral or other deposits therein, except as a part 
of and in conjunction with the lands on which the 
timber stands or in which the mineral or other de- 
posits are found, and from cutting or removing or 
authorizing the cutting or removal of anv of the 
timber thereon, or from removing or authorizing 
the removal of mineral or other deposits therein, 
except in connection with the sale of the land beai- 
ing the timber or containing the mineral or other 
deposits.’’ This decree, it will be seen, imports bod- 
ilv into the general injunction, a provision more or 
less reflective of the temporary restraint which the 
mandate imposes in aid of the maintenance of the 
status quo pending Congressional interposition. It 
is a gratuitous enlargement and exceeding of the 
terms of the mandate. 


Patastapl 3 of oummonopesed decrec (tm pp: 
92-3), pursues in terms the mandate of the Supreme 
Court, touching the temporarv injunction. We 
quote paragraph 3: 

‘‘That the said defendants and their respect- 
ive officers and agents be, and each is hereby, 
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enjoined from anv disposition of the said lands, 
or anv part thereof, or of the timber thereon, 
and from cutting, or authorizing the cutting, or 
removal of any of the timber thereon, until 
Congress shall have a reasonable opportunity 
to provide by legislation for the disposition of 
said lands, in accordance with such policy as it 
may deem fitting under the circumstances, and 
at the same time secure to the defendants all the 
value the granting acts conferred upon the 
erantees; but if Congress does not make such 
provision, the defendants may apply to this 
court, within a reasonable time, not less than 
six (6) months from the entry of the decree 
herein. for a modification of so much of the 
injunction herein ordered as enjoms any dis- 
position of the lands and timber until Congress 
shall act.’’ | 


This paragraph of our proposed decree will bear 
comparison, word for word, with the language of the 
opinion of the Supreme Court. 


Paragraph 3 of the decree as signed by the Dis- 
trict Court (Tr. pp. 94-5), like our paragraph 3. is 
meant to express the temporary injunction. We 
understand it to mean the same thing as our pro- 
posed paragraph 3, and we note these differences: 
that the decree as signed takes in, as well mineral or 
other deposits in the lands, as the timber thereon— 
although the opinion of the court will be searched in 
vain for anything concerning minerals; and in- 
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cludes, also, moneys which have arisen, or may here- 
after arise from sales of the lands or of the timber, 
or through condemnation proceedings or otherwise, 
and when impounded, or which mav hereafter be 
impounded, in custodia legis to await the final de- 
cision of the Supreme Court. No reference to such 
moneys was made in our proposed decree for the 
reason that such impounded monevs were covered 
by appropriate orders in the particular litigation. 


Paragraph 4 of the decree as signed is a mere 
continuation of the subject matter of paragraph 3, 
and deals with the right of defendants to apply for 
a modification of the injunction in the event that 
Congress should fail to act. (Tr. p. 95). 


Paragraph 5 of the decree as signed includes, as 
part of the lands covered by the decree, such lands 
as have reverted or mav hereafter revert to the 
defendants—looking more to such lands as may be 
embraced by executory contracts of sale on which 
the purchaser has suffered or may suffer default. 
Cite p36): 


And paragraph 6 makes the decree to be without 
prejudice to any rights of the government under 
the joint resolution of Congress, of April 30, 1908, 
being the resolution authorizing the Attorney-Gen- 
eral to proceed against the granted Jands; or under 
the Act of Congress of August 20, 1912, being the 
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statute authorizing the compromise of suits against 
purchasers from the railroad company. This need 
not detain us. 


The seventh paragraph of the decree as signed 
awards costs against the appellants and in favor of 
the complainant to the amount of $6,249.02; and we 
shall consider these costs later. 


So far, then, as the timber is concerned, the differ- 
ence between the two decrees—between the one as 
proposed by us and the one signed—will be found in 
the new and added features in excess of the language 
of the mandate, imported by the decree into the 
second clause of the second paragraph—by which 
the defendants are enjoined not only from selling 
the lands, not only from future violations of the 
and for convenience we quote 


covenants, but also 
again: 


‘‘from selling any of the timber on said lands, 
or anv mineral or other deposits therein except 
as a part of and in conjunction with the land 
on which the timber stands or in which the 
mineral or other deposits are found; and from 
cutting or removing or authorizing the cutting 
or removal of any of the timber thereon, or from 
removing or authorizing the removal of min- 
eral or other deposits therein, except in connec- 
tion with the sale of the land bearing the tim- 
ber or containing the mineral or other deposits." 
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Mr. Justice Lurton of the Supreme Court of the 
United States, was a member of the Circuit Court of 
Appeals which decided the case of Bissell v. Goshen, 
72 Fed. 545. Judge Lurton, himself, wrote the 
opinion in that case, and the court. speaking through 
him, said (at p. 548): 


‘*Whatever was before it (speaking of the 
Appellate Court) by virtue of that appeal, and 
was disposed of, has been finally done, and must 
be regarded as settled. The Circuit Court is 
bound by such decree as the law of the case, and 
must carry it into execution according to the 
mandate. ‘The decree of this court upon any 
matter within its jurisdiction can neither be 
modified, reversed, enlarged, nor suspended by 
the Cireuit Court nor can any other or less or 
greater relief be accorded than that prescribed 
by its decree and mandate. 


Judge Lurton goes on to quote “‘the verv pertinent 


summarv of the doctrine by Justice Gray’’ in the 
case of Sanford Fork & Tool Company, Petitioner, 
160 U.S. p. 247, as follows: 


‘When a case has once been decided by this 
court on appeal, and remanded to the Circuit 
Court, whatever was before this court, and dis- 
posed of by its decree, is considered as finally 
settled. The Circuit Court is bound by the 
decree as the law of the case, and must carry it 
into execution, accordmg to the mandate. ‘That 
court cannot vary it, or examine it for any other 
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purpose fhan execution, or give any other or 
further relief, or review it, even for apparent 
error. upon any matter decided on appeal, or 
intermeddle with it, further than to settle so 
much as has been remanded. Sibbald v. U. S., 
12 Pet. 488, 492; Railway Co. v. Anderson, 149 
U.S. 237, 13 Sup. Ct. 848. If the Circuit Court 
mistakes or construes the decrees of this court, 
and does not give full effect to the mandate, its 
action may be controlled, either upon a new ap- 
peal Gf involving a sufficient amount), or by 
writ of mandanms to execute the mandate of 
this court.”’ 


And further, at page 552, Judge Lurton says: 

‘It seems to us that the opinions and decrees 
of this, as a court of appellate jurisdiction, are 
final and conclusive upon every point actually 
decided, and that if ts the clear duty of the lower 
court to give effect to the decree without modifi- 
cation or enlargement, in the very terms of the 
decree here rendered.”’ 


No question of the right of the grantee of these 
lands. by an absolute grant qualified only by the 
provisos, to use the timber upon its unalienated 
land, or to take the coal from it or the iron that 
might be found below the surface, was, as we have 
already ventured to insist, involved or raised or 
argued or considered or presented. That issue was 
not before the court, and it is not determinable as an 
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academic thesis or otherwise than in some concrete 
ease properly calling for its determination. Never- 
theless, gratuitously, and in excess of the mandate 
of the Supreme Court, the decree, as proposed by 
the government and adopted by the District Court, 
assumes or attempts to foreclose these appellants in 
the premises. If there is anything in the opinion of 
the Supreme Court remotelv hinting at a solution, 
it is to be found in the assignment by that court, in 
providing a temporary injunction, of our right to 
the timber and our unquestioned right to make sales 
of these lands to settlers in statutory quantities and 
at statutory prices to precisely the same category. 
Both rights are associated in immediate jJuxtaposi- 
tion, and both rights are suspended pending the 
interval of contemplated Congressional policy, and 
both rights are assumed to be open to revival in the 
event of inaction by Congress. 


It is true that the Supreme Court refused to for- 
feit this grant. It is true that the Supreme Court 
retained the title to these lands where the grant 
had put it—in the railroad company—but the 
thought seems to be that the failure of the govern- 
ment to achieve a forfeiture mav be repaired by the 
action of Congress, and that, in some mysterious 
way, an appellate jurisdiction may be exercised by 
the legislature to review the judgment of the Su- 
preme Court and to declare a forfeiture where the 
court had decided there could be no forfeiture. In 
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other words, it is the idea, as put forth bv com- 
plainant im the argument at the bar of the District 
Court, and sought to be realized in the decree as 
siened, that Congress, by legislation, may revest 
itself with the title which it had granted to the 
railroad company and that, after all, the railroad 
company has a mere equity in a fund measured 
by $2.50 an acre in the total acreage concerned, sub- 
ject, again, to deduction by reason of anv excess over 
$2.50 an acre, which the railroad company may have 
received for some of these lands, and quite regard- 
less of the administration expenses ineurred bv the 
railroad company in handling the grant, and regard- 
less as well of the uncompensated services rendered 
and to be rendered by the railroad company through 
all the vears in transporting government troops 
and materials, and yvegaidless also of the fact 
that the railroad company kept its bargain with the 
government, and, by the construction of this road, 
earned the grant and received its patents according- 
ly. We are no longer, it would seem, the owners 
of this land by absolute grant, or at all; but bv a 
novel species of equitable conversion the land is 
now revested, or by amendatory legislation is to be 
revested, in Congress, and we are to be transformed 
into beneficiaries of a sadiv depleted fund. 


We venture to think, however, that we are the 
owners of this land, by right, and as of absolute 
grant, qualified only by these provisos and by noth- 


36 


me else, and that, as sueh owners, we are entitled to 


the timber upon our unalienated land. and entitled 
as well to take the coal or the iron, for example, that 
we may find below the surface. 


The language of the Supreme Court of the United 


States in the recent case of Burke vs. Southern Pa- 
cific R. R. Co., 234 U.S., at pages 679-680, 1s whole- 
some reading at this point: 


‘We first notice a contention advanced on the 
part of the mineral claimants, to the effect that 
the grant to the railroad company was merely a 
eift from the United States, and should be con- 
strued and applied accordingly. The granting 
act not only does not support the contention 
but refutes it. The act did not follow the build- 
ing of the road but preceded it. Instead of giv- 
ing a gratuitous reward for something already 
done, the act made a proposal to the company 
to the effect that if the latter would locate, con- 
struct and put into operation a designated line 
of railroad, patents would be issued to the com- 
pany confirming in it the right and title to the 
public lands falling within the descriptive terms 
of the grant. The purpose was to bring about 
the construction of the road. with the resulting 
advantages to the government and the public, 
and to that end, provision was made for com- 
pensating the company if it should do the work, 
by patenting to it the lands indicated. The com- 
pany was at liberty to accept or reject the pro- 
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posal. It accepted im the mode contemplated 
by the act, and thereby the parties were brought 
into such contractual relations that the terms 
of the proposal became obligatory on_ both. 
Menott? v. Dillon, 167 U.S. 703, 721. And when, 
by constructing the road and putting it into 
operation, the company performed its part of 
the contract, it became entitled to the perform- 
anee by the government. In other words, it 
earned the ght to the lands deseribed. Of 
course. any ambiguity or uncertaintv in the 
terms emploved should be resolved in favor of 
the government, but the grant should not be 
treated as a mere gift.” : 


This very act of 1866 was before the Supreme 
Court in Bybee against Oregon & Cahforma Raal- 
road Company, 139 U. S. 663, 674. The court had 
no difficulty at that time in perceiving that this grant 
was like any other railroad land grant; that it was 
a grant of real estate, not an assignment of per- 
sonalty by way of an equity in some fund, and that 
it was a grant in praesentit. The court said: 

‘The act making the grant in aid of this road 
does not, in its words of conveyance, differ ma- 
terially from a large number of similar acts 
passed by Congress in aid of the construction 
of Yoads in diffetent parts of the West, which 
have been considered by this court as taking 
effect in praesenti, although the particular lands 
to which the grant is applicable remain to be 
seleeted and identified when the road is located. 
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and the map is filed with the Secretary of the 
Interior. The act then operates as a grant of all 
odd numbered sections within the limits, execpt 
so far as they may have been in the meantime. 
‘oranted, sold, reserved, occupied bv homestead, 
settlers, pre-empted or otherwise disposed of.”’ 


And what the Supreme Court did decide in the 
case at bar, and its decision is now ‘‘the law of the 
case (Bissell v. Goshen, 72 Fed. 545; Sanford Fork 
& Tool Company, Petitioner, 160 U. 8S. 247) was 
this: 


At pages 434-5 of the opinion in the case at bar, it 
said: 


“There was a complete and absolute grant to 
the railroad company with power to sell, limited 
only as prescribed, and we agree with the Gov- 
ernment that the company ‘might choose the 
actual settler; might sell for anv price not ex- 
ceeding $2.50 an acre: might sell in quantities 
of 40, 60, or 100 acies, or anv amount not ex- 
ceeding 160 acres.’ And we add, it might choose 
the time for selling or its use of the grants as a 
means of credit, subject ultimately to the re- 
strictions imposed; and we say ‘restrictions im- 
posed’ to reject the contention of the railroad 
company that an implication of the power to 
mortgage the lands carried a right to sell on 
foreclosure divested of the obligations of the 
provisos. ’’ 


9 
3f 


And again, at page 422: ‘The language of the 
eraits and of the limitations upon them is general. 
We cannot attach exceptions to it. The evil of an 
attempt is manifest. The grants must be taken as 
they were grven. Assent to them was required and 
made, and we cannot import a different measure of 
the requirement and the assent than the language of 
the act expresses. It is to be remembered, the acts 
are laws as well as grants, and must be given the ex- 
actness of laws.’’ 


Again, at page 436: ‘‘We can only enforce the 
provisos as written, not relieve from them.”’ 


At page 432, reealling now the language just 
quoted, that “there was a complete and absolute 
grant to the railroad company, with power to sell, 
limited only as prescribed,”’--we quote from what 
the court says of these prescribed limitations or pro- 
visos: ‘Their language is not directive; it is re- 
strictive only. With thts exception the grant is un- 


qualified.” 


The provisos, therefore, and such 1s now the law 
of this case, must be taken as they are written; they 
are not directive, they are restrictive only ; the stat- 
ute must be administered with the exactness of a 
law; the grant in unqualified, except as limited by 
the terms of the provisos. The limitations there 
found extend only to the disposition by sale of the 
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land by the grantee; they do not affect the use and 
occupancy of the unalienated property, held in com- 
plete, absolute and unqualified grant. It cannot 
be questioned, we venture to think, that the grantee, 
would be within its rights in making leases of the 
land, and applying the rents upon the construction. 
Nor, we submit, can it be questioned that the grantee 
would be authorized to take stone from the land and 
use it to build a railroad bridge or a station house. 
or for the matter of that, to turn the stone into 
money and place the avails against construction 
debt. Nor do we think it could be questioned that 
the grantee could take iron from the granted land 
for use upon its railroad fixtures or structures, o1 
could take coal from the land—if such minerals were 
found there—to burn in the furnaces of its loco- 
motives or of its machine shops. If the grantee 
should farm a patch of arable area, and turn the 
farm products into money and use that monev to 
help pay coupon interest on the bonded debt, it 
would be within its rights and within the measure 
of its estate—for that estate is ‘‘a complete and ab- 
solute grant to the railroad company with power to 
sell, limited only as preseribed.’’ If all this be true. 
there is no reason apparent to us upon the face and 
terms of the statute why the right of the grantee in 
a like way to make use of the timber upon the land, 
should be differentiated or disparaged. 
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It would be passing strange if the government 
should now maintain that the company has no right 
to the timber upon these lands because and al- 
though, for many vears before coal was used as fuel, 
it used this timber without question; and the right to 
use that timber, whether to buin it as fuel, or to 
use it in the upkeep and maintenance of the railroad, 
is in the forefront of the act of Congress itself, for 
that act granted the lands “‘to secure safe and 
speedy transportation of mails. troops, munitions of 
war and public stores over the line of said railroad.”’ 
There could be no such transportation begun or kept 
up without a railroad, a railroad constructed not only 
but also maintained, and without fuel for motive 
power. Would the use of that timber to help pay 
the construction debt be in contravention of the 
railroad policy of the act? Would the removal of 
that timber go in defeat of the settlement policy of 
the act? Would it not be primarily and directly im 


aid of such policy ?—For it is obvious enough that 
without a clearing most of the land is unfit for set- 


tlement. 


Ferens ligna in silva—but we beg to quote the apt 
language from Reeves on Real Property, Section 
493, where, in speaking of the grantee of the fee 
simple estate, the author says: 

“Subject to any restrictions under which he 
may have taken it, and subject also to the man- 
date of the maxim s7c utere tuo ut alenwm non 
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laedus, its owner when in possesion may use it 
for anv purpose and in any manner that he may 
choose; he may cut timber, open and work 
mines, cultivate the soil even to exhaustion. 
build or pull down houses, commit waste. or 
injure or destroy any part of it as he may 
please. Not onlv does he have the right to sell 
or otherwise dispose of it as a whole, but he may 
grant o1 convey out of it any inferior interests. 
such as estates for vears, for life or in tail.”’ 


Even if the estate here had been upon a condition 
subsequent—if the contention had prevailed that 
the proviso was a condition subsequent,—it would 
still remain, as said by this court in United States 
us. Loughrey, 172 U.S., p. 210: 


‘“When the property is held on condition, all 
the attributes and incidents of absolute prop- 
erty belong to it until the condition is broken.’’ 


In the Loughrey case, speaking of the timber, this 
court said: 

‘*Counsel are mistaken in supposing that the 
plaintiffs had an immediate right to the posses- 
sion of this timber. Thev had no right to the 
possession of the land unti] Congress passed the 
act of March 2, 1889, forfeiting the grant. Up 
to that time the title was in the State, and until 
then the United States had no more right to 
enter and take possession than they would have 
had to take possession of the property of a 
private individual.”’ 
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And in United States v. Tennessee etc. Railroad, 
176 U.S. 253, opinion by Mr. Justice McKenna, this 
court said: 

The title passed to the State, it was decided, 
continued in the State with all its attributes and 
power, except as expressly limited, until it 
should be resumed by the grantor by appropri- 
ate proceedings for breach of conditions. Hence 
the logs in that case, though cut upon land to aid 
a railroad which had not been constructed, and 
after the time designated for its construction, 
and after which all unsold lands should revert 
to the State, was held to belong to the State. 
And in the Courtwright case upon the same 
principles it was held that lands sold by the 
railvoad without constructing the road carried 
title to the vendee. There was a reassertion 
and an application of the same principles in 
United States vs. Loughrey, 172 U.S. 206. 

‘It follows that by the act of June 3, 1856, 
the State of Alabama took the title to the lands 
in controversy upon conditions subsequent, and 
conveyed such title upon the same conditions to 
the Coosa Railroad; and that it continued in the 
railroad until determined by proceedings, legis- 
lative or judicial, for such forfeiture, and until 
such determination, all the mghts and powers 
conferred bv the aet continued and could be ex- 
ereised.”’ 


In the New Jersev case of New Jersey Zine and 
Iron Co. v. Morris Canal and Banking Co., 44 N.J. 
Eiq., pp. 403-4, this apt language is used: 
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‘he difference in the legal effect which must 
be attributed to the convevance of an estate in 
fee, whether absolute or qualified. and the right 
which the defendants acquired by simply taking 
possession of land for a right of way, or con- 
demning it for a like purpose, is wide and vital. 
Under a conveyance, even if it be of only a 
qualified fee, the defendants have, while their 
estate continues, by the plain terms of their 
grant, an absolute right to the exclusive posses- 
sion of the land conveved, and any attempt by 
their grantor to exercise any sort of possession 
over the land, or to use anv part of it as a means 
of profit or advantage to himself, would be in 
plain derogation of his grant, and a clear viola- 
tion of the defendants’ rights. The defendants, 
under a deed conveying only a qualified fee, 
would, while their title continued, have the same 
right to the exclusive use and enjoyment of the 
land, and as complete dominion over it, for all 
purposes, as though thev held it in fee simple 
absolute, and no one, I suppose, would pretend 
that it would be possible for a grantor, after 
making a title of that description, to set up, with 
the least show of success, a right or interest of 
any kind in the land conveyed.’’ 


Upon this question of timber and the rights of 
the owner of a fee therein or, more largely speaking, 
upon the question of waste, to use the old common 
law term—the case of Landers v. Landers, 151 Ky., 
at pages 215-217, gives an instructive summary of 
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the law, and with special reference, in that case, to 
a defeasible fee. We think it may be convenient at 
this place to make the quotation: 


The next question to be determined is whether 
or not plaintiffs may recover damages from the 
estate of Bryant Landers for the timber cut 
and removed by him from the 170 acres of land 
devised to him by John Landers, and in which 
he owned only a defeasible fee. Our statute on 
the subject does not cover a defeasible fee, so 
recourse must be had to the common law. In 2 
Blackstone, page 282. we find the following: 
‘Let us next see who are hable to be punished 
for committing waste. And by the feudal law, 
feuds being originally granted for life only, we 
find that the rule was general for all vassals or 
feudatories: “st vassalus feudum disstpaverit, 
aut instigni detrimento deterins fecerit, privab- 
tur.” But in our ancient common law the rule 
was by no means large; for not only he that was 
seized of an estate of inheritance might do as 
he pleased with it, but also waste was not pun- 
ishable in any tenant save only in three persons: 
euardian in chivalry, tenant in dower, and ten- 
ant by the curtesv; and not in tenant for life or 
vears; and the reason of the diversity was, that 
the estate of the three former was created by 
the act of the law itself, which therefore gave 
remedy against them; but tenant for hfe, or for 
years, came in by the demise and lease of the 
owner of the fee, and therefore he might have 
provided against the committing of waste by 
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his lessee; and, if he did not, it was his own 
default. But, in favor of the owners or the in- 
heritance, the statutes of Marlbridge, 52 Hen. 
ITT, c. 23, and of Gloucester, 6 Edw. I, ¢. 5, pro- 
vided that the writ of waste shall not onlv he 
against tenants by the law of England (or cur- 
tesy), and those in dower, but against any 
farmer or other that holds in any manner for 
life or years. So that for above five hundred 
years past, all tenants merely for life, or for any 
less estate, have been punishable or liable to be 
impeached for waste both voluntary and per- 
missive; unless their leases be made, as some- 
times they are, without impeachment for waste, 
absque wnpetitione vast; that is, with a pro- 
vision or protection that no man shall wmpetere, 
or sue him for waste, committed. But tenant in 
tail after possibility of issue extinct is not 1m- 
peachable for waste; because his estate was at 
its creation an estate of inheritance, and so not 
within the statutes. Neither does an action of 
waste he for the debtor against tenant by stat- 
ute, recognizance, or elegit; because against 
them the debtor may set off the damages in 
account; but it seems reasonable that it should 
he for the reversioner, expectant on the deter- 
mination of the debtor’s own estate, or of those 
estates derived from the debtor.’ 

‘‘The proprietor of a qualified or base fee has 
the same rights and privileges over his estate, 
till the contingency upon which it is limited 
occurs, as if he were tenant in fee simple. Wal- 
singham’s case, Plowd., 557,—Chitty. 
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“In Weed v. Woods, 71 N.H. 581, it was held 
that where a deed reserves to a grantor a cer- 
tain portion of the premises so long as a relig- 
ious association may want it, the estate retained 
is a qualified or determinable fee; and during its 
continuance the grantor and his successors in 
title, while they retain possession, have al! the 
rights of tenants in fee simple. 

*“Mr. Washburn, in his treatise on real prop- 
erty, 4th edition, volume 1, page 89, section 86. 
in speaking of the incidents of a determinable 
fee savs: 

‘So long as the estate in fee remains the 
owner in possession has all the rights in respect 
to it which he would have if tenant im fee sim- 
ple, unless it be so limited that there is properly 
a reversionary right in another—something 
more than a possibility or reverter belonging 
to a third person, when, perhaps. chancery 
might interpose to prevent waste of the prem- 
ises.’ 

SiG ainon weectersan, 05 LRA. 701, 193 Il. 
372, it was held that the opening of mines, and 
the mining of coal by the owner of a determin- 
able fee in property of which the coal consti- 
tuted the chief value, was not such waste as 
could be enjoined by the owners of the expect- 
ancy, who claimed under an executory devise— 
at least where it is not made to appear that the 
contingency which would determine the fee was 
reasonably certain to happen. In discussing’ 
the question the court said: 
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‘The authorities are uniform as to the defini- 
tion, duration, and extent of a base or deter- 
minable fee. They are agreed that it is a fee- 
simple estate; not absolute, but qualified. Upon 
the death of the donee, his widow has dower, 
although the contingency may have happened 
that defeats the estate, and that within the gen- 
eral acceptation and meaning of the term the 
person seized of such an estate is not charge- 
able with waste.’ 

**The only exception to this rule is that equity 
will sometimes restrain equitable waste. Equit- 
able waste is defined by Mr. Justice Storv to 
consist of ‘such acts as at law would not be 
esteemed to be waste under the circumstances 
of the case, but which, in the view of a court of 
equity, are so esteemed from their manifest in- 
jury to the inheritance, although they are not 
inconsistent with the legal rights of the party 
committing them.’ 2 Story Eq. Jur., sec. 915. 
The same author further savs: ‘In all such cases 
the party is deemed guilty of a wanton and un- 
conscientious abuse of his rights, ruinous to the 
interests of other parties.’ Lord Chancellor 
Campbell, in Turner v. Wright, 6 Jur. N. S., 
809, 29 L. J. Ch. N. S8., 598, defines equitable 
waste to be ‘that which a prudent man would 
not do with his own property.’ 

“Even if an action for damages would lie 
for equitable waste, a question not decided, 
there 1s nothing in the record before us to show 
that Brvant Landers was guilty of such waste. 
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It does not appear that he was guilty of a wan- 
ton and unconscientious abuse of Ins rights, or 
that he did that which a prudent man would not 
do with his own property. We therefore con- 
clude that the action for waste was properly 
dismissed. ’’ 


In the case of Howe v. Lowell, 171 Mass., pp. 
582-3, the court said: 


‘“As the grantee took the lands in fee, it is 
entitled to make anv use of the land not in vio- 
lation of the conditions in the deeds. whether 
the parties thought of it or not.” 


Congress, when it attached to the otherwise un- 
qualified estate of the grantee the covenant found in 
the settlers’ clause, and when it made the grant 
itself, did think of some things—of some limitations 
or of some limitation upon the estate, but that hmit- 
ation did not inelude the timber upon the lands 
granted. There was something in the lands granted 
—a product or component of the soil—which Con- 
evess did think of and which Congress expressly and 
pointedly excepted out of the estate, and that was 
the mineral therein. 


The original act of Julv 25, 1866, in Section 10 
thereof, reads as follows: 

‘And be it further enacted, That all mineral 

lands shall be excepted from the operation of 

this act: but where the same shall contain tim- 
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ber, so much of the tember thereon as shall be 
required to construct said road over such man- 
eral land is hereby granted to said companies: 
Provided, that the term ‘mineral lands’ shall 
not include lands containing coal and wron.’’ 


The act of May 4, 1870, Section, grants 
‘‘each alternate section of the public lands, not 
mineral, excepting coal or iron lands, desig- 
nated by odd numbers nearest to said road, to 
the amount of ten such alternate sections 
per mile, on each side thereof.’” 


It is thus seen that Congress expressly dealt with 
the mineral contents of the lands granted by the act 
of 1866, and indeed, in an express but partial wavy, 
with the timber thereon; but the Congressional ex- 
ception conspicuously includes in its hmitation of 
the grant only such timber as there shall be, 
not on the granted lands, but on the excluded 
mineral lands, and even as to such excepted tim- 
ber the company is accorded the right to use so 
much as shall be necessary ‘‘to construct said road 
over such mineral land.’’ And in the act of 1870, the 
minerals, in distinction from the timber, are ex- 
pressly excluded from the operation of the grant. 
And more than that. even in the exception of the 
minerals, it is provided that such exception shall not 
include coal and iron—a plain recognition of the 
erantee’s right to the coal and to the iron existing 
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in the evanted lands; and yet. in the decree as signed 
by the District Court, it seems not to have been. 
enough to exclude our right to the timber standing 
upon the non-mineral unexcepted and granted sec- 
tions, but all mineral deposits, including, there- 
fore, the coal and iron, are excluded bv the terms of 
the decree. 


It is not of moment, as said in the Massachusetts 
case of Howe v. Lowell, supra, whether Congress 
thought of the timber or not. But Congress did 
think of the timber, and it thought of the minerals, 
and it dealt with the timber and with the minerals 
mh a way to make i convineingly evident that so far 
as the lands actually granted were concerned. no 
hnntation upon the estate of the grantee in respect 
to the timber, or in respect to the coal or ton, was 
contemplated or imposed. The case is a revealing 
instance of that canon of constiuction—the rule of 
erpressto unius—which the Supreme Court invoked 
and applied in passing upon the question of a con- 
dition subsequent. For it will be remembered that 
the opinion of the court contrasts the expressed 
penalties of reverter and forfeiture attached by 
Congress to failure on the pait of the grantee to 
construct the railvoad within the prescribed time, or 
to file its assent within the prescribed time, with the 
absence of such penalties or of any penalty from the 
provisos in which the settlers’ clause 1s contained. 
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It appeared from the record which the Supreme 
Court had before it (Vol. 13, pp. 6836-7) that the 
company had been under an expense, in administer- 
ing the grant from April 1, 1870 to April 30, 1911, 
of $1,184,542.84; and that it had paid taxes on the 
granted lands to 1910 inclusive, and that there had 
been levied on said lands taxes for the vear 1911, and 
that during the more recent years of the above 
period taxes had been levied upon an assessed 
valuation in excess of $2.50 per acre—ranging from 
$2.96 per acre up to $10.32 per acre—the taxes so 
paid and levied amounting to $2,434,843.33 (Vol. 5, 
pp. 2567- ); making a total administration ex- 
pense, including taxes, of $3,619,386.17. The total cash 
receipts from all sources, April 1, 1870 to April 30, 
1911, including sales of land (Vol. 13, pp. 6836-7) 
are stated to be $5,488,020.72. This leaves the com- 
pany a net revenue from past transactions up to 
April 30, 1911, over and above expenses paid and 
taxes levied, of $1,868,634.55. The average net 
revenue per acre for the lands sold, aggregating 
some 820,000 acres (Vol. 4, p. 1578) figured up to 
April 30, 1911, on the basis of the above items, was 
Bede Ue 


The grant required the company to carry free 
for the United States government its property and 
troops, without limit as to time. The value of this free 
transportation, at the regular rates and computed for 
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the service over the company’s line in Oregon between 
1882 and 1911 inclusive, is $1,894,970.09 (Vol. 13, pp. 
6855-6, and computation based thereon). This 
amount is in excess of the receipts of the company, 
hereinabove mentioned by $26,335.54. And if these 
figures could be carried down to date, the deficit 
would be considerably increased, and further, the 
average net revenue, above indicated, of $2.27 per 
acre for the land sold, would be expressed by a 
diminished amount. 


COSTS WERE IMPROPERLY TAXED 
AGAINST THESE APPELLANTS. 

The great question in the case, and upon which the 
decision of the District Court in the first instance, 
and afterwards of the Supreme Court. turned, was 
the question of forfeiture—whether the settlers’ 
clause was a condition subsequent or a covenant. 
Upon that question these appellants prevailed. It 
may be suggested that we put testimony into the 
record, going to the question of estoppel and 
Waiver, as against the right of the government to 
urge a violation on our part of the covenants, and it 
is true that the case did not go off upon the question 
of waiver or estoppel. But this same testimony, so put 
by us into the record, had its bearing upon the point 
on which the case was made to turn—that is to say, 
the question whether the settlers’ clause was a con- 


dition subsequent, for it went to the question of 
practical and contemporaneous exposition of the 
statute—and more particularly of its exposition at 
the hands of the Executive Department, charged 
with the administration of the law. It went to show 
by such exposition that the settlers’ clause had been 
expounded and construed, in practice, as a covenant. 
This was recognized in the opinion of the Supreme 
Court, 238 U.S., at pages 424-5, where it is said: 


‘It is contended that if sales were made un- 
der the limitations of the provisos the breaches 
were acquiesced in, and for this the action and 
knowledge of the officers of the government 
are adduced—indeed the knowledge of Congress 
itself; and reciting what was done under the 
erants, counsel say: ‘It is a story of mortgages 
and sales, executory contracts and conveyances. 
and a stream of government patents flowing in 
between. These things were known of all; thev 
were matters of common knowledge, notoriety, 
of public record; the railroad knew them; the 
people knew them, the government knew them.’ 
And cases are cited which, it is contended, es- 
tablish that such curcumstances might work an 
estoppel even against the government, which, 
when it appears in court, it is contended, is 
bound like other suitors, and certainly estab- 
lish that for more than forty vears in the view 
of the executive officers the provisos were not 
conditions subsequent. Granting their strength 
in that regard, granting they have some 
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strength in every regard, they have not con- 
trolling force, considering the provisos as sim- 
ple covenauts. And they cannot be asserted as 
an estoppel.” 


And if it be suggested, as it was suggested by the 
District Judge, that the United States ‘‘was re- 
quired to bring this suit in order to determine as to 
the violations of this proviso, and the government 
has prevailed in the end and the court has declared 
that the railroad company has violated the provisos 
—I think for that reason the government should re- 
eover costs,’’ the answer is not difficult. The 
government, in the first place never brought suit to 
determine as to the violations of the proviso on its 
own initiative. It was memorialized to do so, as we 
pointed out, by the Legislature of Oregon: and that 
memorial did not come into being until the vear 
1908, some forty vears after the passage of the 
granting act, and more than thirty vears after the 
administration of this grant, as it was administered 
by the railroad company ast had become a ‘‘matter 
of common knowledge, of notoriety, of public rec- 
ord.’’ The transactions of the railroad company in 
respect to the sales of these lands, as we have al- 
ready noticed, were communicated in a detailed and 
itemized way to the bureau of the Interior Depart- 
ment, specially constituted to have such matters in 
charge, the transactions were communicated by the 
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bureau to the Secretary of the Interior. by him to 
the President and by the President to Congress. It 
is, We submit with deference. not equitable upon the 
grounds suggested and in view of the long and 
known history of the transactions. to tax costs 
against the railroad company. after it has prevailed 
in the substantive contention, upon a suggestion that 
the government was required. by the fault of the 
railroad company, to bring this suit ‘‘to determine 
as to the violations of this proviso."’ The verv tem- 
porary injunction. which the government now seeks 
to import by this decree into the general injunction 
against future violations of the covenants. itself 
rested upon the very testimony which we put into 
this record as to the non-settlement character of the 
lands. The Supreme Court in its opinion, as we 
have quoted it, sums up that testim yay and makes it 
the basis and explanation of the rést of the subject 
matter to Congress. It is. we think. ‘a most unusual 
assessment of costs. under the circumstances of this 
case, to penalize these appellants. as this decree does 
(Tr. p. 96). with costs taxed at $6,249.02. 


In the case of Northern Trust Company us. Sny- 
der, 77 Fed. 818, the court said: 

“Without undertaking to go further than the 
case before us requires, we are of the opinion 
that the appellant is entitled to the costs of this 
appeal. The appellant has succeeded in revers- 
ing the decree in the most important part. so 
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far as the amount of money is concerned. It is 
true the appeal was from the entire decree, and 
that the appellant contested the right of the 
appellee to the recovery of any amount. We 
think, however, it would be a harsh rule that 
would deprive an appellant of the statutory 
costs of appeal unless success attended the 
whole contention. Where the appeal has sub- 
stantially prevailed we perceive no reason to 
denv to appellant the statutory costs which have 
been ineurred m the successful attempt to as- 
sert a right.’’ 


While this language was used of costs on an ap- 
peal, it expresses the spirit and principle by which 
a court should be moved, a court of equity especially, 
in determining the assessment of costs. 


In Street on Federal Equity Practice (Section 
2022) it is said: 

‘Situations frequently arise where it is 
deemed inequitable for all the costs to be im- 
posed on either party exclusively, and where 
this appears to be the case, the case may be dis- 
posed of without adjudging costs in favor of 
either, but leaving each to bear the costs of his 
own side of the litigation.’’ 
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Of course, we are not authorized to ask for costs 
against the United States; but it must excite some 
special wonder that an application should have been 
made here by the government for costs, in view of 
the principal question at issue and the final adjudi- 
cation of that question in the Supreme Court of the 
United States. It should excite some surprise that 
the government, defeated in its principal contention, 
should come to the court of first instance and ask 
that these appellants be penalized in costs because 
they substantially prevailed on the turning point of 
the case. 
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It is now respectfully submitted that the decree of 
the District Court, herein appealed from, is not in 
accordance with the opinion of the Supreme Court, 
and that it should be reversed, with directions to 
enter a decree, pursuant to the mandate of the Su- 
preme Court of the United States, and without costs 
to these appellants; and such a decree, it is 1respect- 
fully submitted, is the decree which the appellants 
proposed to the District Court and which is set forth 
in the transcript of this record. 


Respectfully submitted, 


Wma. F. Herrin, 
P. F. DUNNE, 
Wo. D. FENTON, 


Solicitors for Defendants and Appellants, 
Oregon and California Railroad Com- 
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